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CHANDLER, J., FOR THE COURT:

1. TheMississppi Red Estate Commission suspended SaraM cCaughan’ sred estatebroker’ slicense

for sx months. McCaughan appealed, and the Rankin County Circuit Court overturned that order, finding

that McCaughan was not given proper notice of the alegation and that the evidence did not support the

suspension of her license. The Missssppi Red Estate Commission appedls, raising the following issues:



WHETHER THE CIRCUIT COURT ABUSED ITSDISCRETION IN FINDING THAT THE
MISSISSIPPI REAL ESTATE COMMISSION FAILED TO PROVIDE ADEQUATE
NOTICE ON THE ALLEGATION OF FAILURE TO SUPERVISE

. WHETHER THE CIRCUIT COURT COMMITTED REVERSIBLE ERROR IN
CONCLUDING THAT THE RECORD IN THIS CASE LACKED SUBSTANTIAL
EVIDENCE TO SUPPORT THE REAL ESTATE COMMISSION'S DECISION TO
SUSPEND MCCAUGHAN’'SREAL ESTATE BROKER LICENSE

12. Finding that Sara M cCaughan received proper due process, and aso finding that the Mississippi

Redl Edtate Commission’s decision to suspend Sara McCaughan's license was based on substantial

evidence, we reverse the decision of the circuit court and reinstate the order of the Commission.
FACTS

113. In August 2000, Susan Burton listed Leigh White and Gene Edward Rump’s property, with a
listing price of $197,500. The buyers made an offer on the property through Billy Lanthrip, ared estate
agent who was hired by SaraMcCaughan, areal estate broker. After dl counteroffers, the parties agreed
to asdling price in the amount of $170,000, and they agreed to a closing date of May 15, 2001.

14. On May 10, 2001, Lanthrip received a cdl from Scott Word, the buyer, advisng him that there
wasaproblem with an old debt that would prevent Word from qualifying for themortgage. Word informed
him that he had worked out a ded with BankPlus to pay $1,600 and remove the debt.  The debt would
be paid by increasing the purchase price and making the adjustmentsto the closing costs so that the sdllers
and buyers were netting the same amount of money. Lanthrip testified that he cdled theloan originator the
next day, and advised him that he would write an addendum to the origind contract. The addendum raised
the selling price from $170,000 to $171,750, in order to pay the debt.

5. The closing was scheduled to take placein two sessons. Rump was at thefirst scheduled closing.
A problem arose from the contract written by Billy Lanthrip with reference to the prepaid items. An“X”

had been written over the“B” and an “ S’ writtenin. The sdlersnever initided this change, but the buyers



had initided it. The closng attorney stated that the sellers do not usudly pay the prepaid escrow items.
Since the sdlers had not initided the item, the closing attorney said the contract was not vaid. Lanthrip
stated that Susan Burton was aware of the change and advised him that she would get the sdllersto initial
the change and send him acopy. Burton never sent Lanthrip a copy, even though he requested the copy
severd timesfrom her.
T6. Inthe second portion of the closing, scheduled a 4 p.m., Rump gave hiswife, Leigh White, power
of attorney to sign the settlement statement because he was unableto return a 4 p.m. Upset about having
to pay the pre-paid closing costs and wary of sgning a handwritten addendum, Lanthrip was unable to
obtain White's sgnature on the addendum. After failing to obtain the sgnature of the sdlers, Lanthrip
wrote & the bottom of the addendum, “Sdllers at closing refuse to sign.”
7. Bothredtorsaccepted reduced commissionsin order to consummatetheclosing. Rump and White
demanded payment of $506.02 as reimbursement for pre-paid interest they paid at the closing.
M cCaughan brought the matter to the attention of Susan Burton’s husband, who agreed to “take care of
the matter.” After that point, nothing was heard, and on September 25, 2001, Leigh White filed her
complant with the Missssippi Red Estate Commisson (MREC).
18. On April 3, 2002, the MREC cited Susan Burton, Sara McCaughan, and Billy Lanthrip with
violations of the Mississippi Real Estate Brokers License Act of 1954. McCaughan was cited in her
relationasthe supervision broker for Lanthrip. Specificdly, their violationswere sated inMissssppi Code
Annotated § 73-35-21(1)(a) and (m) (Rev. 2000):

(&) Making any substantid misrepresentation in connection with ared estate transaction;

(m) Any act or conduct, whether of the same or a different character than hereinabove

specified, which condtitutes or demongtrates bad faith, incompetency or untrustworthiness
or dishonest, fraudulent or improper dedling.



The MREC dso charged the parties with violations of the Rules and Regulations of the Commisson:
IV.B.5. No licensee shdl represent to a lender or any other interested party, ether
verbaly or through the preparation of afal se saes contract, an amount in excess of thetrue
and actud sdling price.

IV.E.2.9.5. “Reasonable skill, care and diligence’-the agent must perform al dutieswith
the care and diligence which may be reasonably expected of someone undertaking such
duties.

T9. After conducting a hearing, the Commission found Burton and McCaughan guilty of al the
violations for which they had been accused. Lanthrip, who alowed his license to Igpse without renewd,
received no disciplinary action, but the MREC stated that it will review the complaint and the order before
permitting Lanthrip to St for the licensing examination should he wish to become licensed again. Burton
was suspended from the practice of red estatefor sx months, followed by aprobationary period of another
ax months. McCaughan was suspended from the practice of real etate for a period of Sx months and
ordered to complete eight additiona hours of continuing education. Her continuing education was to be
completed during the time of her suspension.

110. McCaughan gppeded the decision of the MREC to the Rankin County Circuit Court. Thecircuit

court judge reversed the administrative order by concluding that the MREC' s actions were arbitrary and

capricious. He held that McCaughan was not provided with proper or adequate notice of the

Commisson’s alegation of falure to supervise because the MREC failed to adlege any supervisory

misconduct in its complaint againg McCaughan. The judge went on to find that neither McCaughan nor

Lanthrip appeared to be guilty of any ingppropriate action. This finding was based on the fact that the

lending ingtitution wasinformed by Lanthrip on no lessthan three occasions of the changein contract price.

More importantly, according to the circuit court, it was the duty of the seller’ s agent, and not the duty of



Lanthrip or McCaughan, to keep her dients informed. Based on the evidence, the judge stated that he
could make no findings of bad faith or substantid misrepresentation.
ANALYSIS

STANDARD OF REVIEW
11.  Inreviewing an adminidtrative agency'sfindings of fact, this court’ sauthority, aswell asthat of the
circuit court, is limited by the arbitrary and capricious standard of review. Mississppi Real Estate
Comm'n v. Hennessee, 672 So. 2d 1209, 1217 (Miss.1996). A court’s review of a commission's
disciplinary action is limited to a determination as to whether or not the commission’s action is (1)
supported by substantid evidence, (2) arbitrary or capricious, (3) beyond the power of the administrative
agency tomake, or (4) violated somestatutory or congtitutiond right of the complaining party. McDerment
V. Mississippi Real Estate Comm'n, 748 So.2d 114, 118(19) (Miss.1999) (citationsomitted). Deference
isgiven to only an adminigtrative board's knowledge within its own area of expertise, or afforded to an
adminigrative agency's "congtruction of its own rules and regulations” 1d.
12. Becausethe licensure statutes and regulations at issue are pend, the MREC is required to prove
its case by clear and convincing evidence. The statutes and regulations a issue must be strictly construed
infavor of McCaughan. McFadden v. Mississippi Sate Bd. of Medical Licensure, 735 So. 2d 145, 152
(124) (Miss. 1999); Hogan v. Mississippi Bd. of Nursing, 457 So. 2d 931, 934 (Miss. 1984).

|. DID THE TRIAL COURT ABUSE ITS DISCRETION IN FINDING THAT SARA
MCCAUGHAN WAS DENIED DUE PROCESS OF THE LAW?

(A) Did Sara McCaughan Receive Adequate Notice of the Allegation of Her Failure to Supervise?
113. McCaughan argues that snce nowhere in the origind complaint was she charged with fallure to

supervise, she was | eft to speculate as to what went wrong. McCaughan argues that she was denied due



process because she was unable to understand what violations she was charged with, leading to adefense
that was “nothing more than a shotgun approach attempt to a very generdlized complaint.” This pogtion
isincons stent with the defense she prepared at the hearing and the specificity of the complaint shereceived.
714. At the hearing before the Commission, McCaughan's attorney stated, “For the benefit of the
Commisson, Sara McCaughan is here today as the responsible broker. | want to make sure that is
carified.” McCaughan'sinitid response to the complaint and her testimony before the Commission both
demondtrate that she was well aware of her duty as the responsible broker and of the possible sanctions
that could be imposed should she be cited for the failure to supervise, and she prepared her defense
accordingly. In her testimony before the Board, she outlined the extensive gpplication and interview
procedure she goes through with every applicant who desires to be a salesperson under her. In her
testimony, she stated that she relies heavily on the persond interview when hiring subordinates; that many
questions are asked about character; that she has her own training classes; that she gives a significant
amount of one-on-one training for her new salespeople; that she has home inspectors, appraisers, and
mortgege people come out and talk; that her job involves constant supervision, to the point that she
sometimescdlsit babysitting; and that she has prepared afolder that contains every piece of paper needed
to write an offer. The fact that she found it necessary to bring up the procedures she uses to train new

salespeople demongtratesthat she was aware that her chargesresulted from an dleged falureto supervise.

115. The circuit court judge compared the notice requirement in the MREC hearing to notice
requirementsin crimina cases. Thisandogy is flawed because the Mississippi Supreme Court hasruled
that administrative proceedings are not held to the same due process standards as crimina cases.

Adminidrative proceedings ded with people who have specidized knowledge or have earned licenses



based on specific knowledge. In Harrisv. Mississippi Real Estate Comm'n, 500 So. 2d 958, 963
(Miss. 1986), the Mississppi Supreme Court stated, “ The agency charged with regulating certain activities
knows best how to policeitsown. This seems especialy true where an agency commission comprised of
fdlow practitioners, asisthe Red Estate Commission, Sitsin judgment of one of its own.”
16. TheMissssppi Supreme Court decided acase Smilar to theoneat hand in Mississippi Board of
Veterinary Medicine v. Geotes, 770 So. 2d 940 (Miss. 2000). In Geotes, the court affirmed the
agency’ s decison to revoke a veterinarian’slicense. The veterinarian, who was charged with afailure to
upervise his gaff, argued that the complaint againgt him was not specific enough to satisfy due process.
The court found that due process was satisfied because the complaint specifically mentioned the statute
dlegedly violated and the veterinarian had the opportunity to respond to the chargesagaingt him. 1d. at 941
(111). Likewise, inthiscase, McCaughan was charged with violating specific statutes. Mr. Rump and Ms.
White sent a letter to the MREC on September 23, 2001, expressing their concerns with the closing.
McCaughan received this letter and responded to it. The MREC filed a forma complaint against
McCaughan on April 3, 2002, and the hearing by the MREC was held on August 27, 2002. She had
adequate time to prepare a defense, and if she were unclear as to the specific conduct that led to the
complaint againg her, she had time to inquire why acomplaint wasfiled against her. The court in Geotes
explained how due process relaes to adminigrative hearings.

Courts have never required that there be a particular form of notice or that particular

procedures be adopted in order to satisfy congtitutiona due process requirements. Rather,

itiswdl established that due process "isnot a ... fixed content unrelated to time, place

and circumstances.” Cafeteria & Restaurant Workers Union v. McElroy, 367 U.S.

886, 895,81 S.Ct. 1743, 1748, 6 L.Ed.2d 1230 (1961). Indeed, "due processisflexible

and calls for such procedurd protections asthe particular Situation demands.” Morrissey

v. Brewer, 408 U.S. 471, 481, 92 S.Ct. 2593, 2600, 33 L.Ed.2d 484 (1972). The
fundamenta requirement of due process is smply the opportunity to be heard "at a



meaningful time and in ameaningful manner.” Mathewsv. Eldridge, 424 U.S. 319, 333,
96 S.Ct. 893, 902, 47 L.Ed.2d 18 (1976) (citations omitted).

Geotes, 770 So. 2d at 943 (113).
17. McCaughan usesGeotes to argue that McCaughan was never cited for aviolation of Mississppi
Red Egtate Commission Regulation V. (A)(1), which Sates.
It shdl be the duty of the responsible broker to instruct the licensees licensed under that
broker in the fundamentas in red estate practice, ethics of the professon and the
Missssppi Red Edate License Law and to exercise supervison of their red estate
activities for which licenseis required.
McCaughan argues that it is necessary for the MREC to have dleged aviolation of thisregulation in order
to be disciplined based on a lack of supervison. We disagree.  Since the MREC never charged
McCaughan with a violation of this regulation, it was not necessary for her to have been cited for this
violaionin order to be disciplined. Thus, the cases McCaughan rdies upon which hold that due process
requires proper notice of the dlegations upon which the Commisson basesits disciplinary actions are not
andogousin this case.
118. The Missssppi Supreme Court has upheld the condtitutionality of the type of notice and hearing
provided for inthiscase. InNelsonv. Mississippi State Bd. of Veterinary Med., 662 So. 2d 1058, 1061
(Miss. 1995), the Veterinary Board sent Dr. Nelson aletter informing him of the Satutory sectionshewas
dleged to have violated, and notifying him of the time and place of the hearing. The Missssppi Supreme
Court found that theletter delineeting the code section that Nel son was suspected of violating was adequate
notice. Id. at 1062. McCaughan received proper notice of the allegations for which she was charged.
(B) Was Sara McCaughan's Suspension Disproportionate to the Seriousness of Her Offense?

119. McCaughanbeievesthat her sx month suspenson of her licenseisunduly harsh, believing that any

punishment she may receive should be remedid rather than punitive. She argues that the record reflects



that her due process rights were violated as a result of an inequitable and disproportionate adminisiration
of discipline. In particular, sheinvites usto congder Ticktin v. Dep’t of Prof’| Regulation, 550 So. 2d
518 (Fla. Dist. Ct. App. 1989). In Ticktin, the hearing officer recommended that the physician’slicense
be suspended rather than revoked. The Department of Professona Regulation regected this
recommendation because it believed the hearing officer’ s recommendation was too lenient. The Ticktin
court reversed the Department of Professond Regulation because the Department’ s stated reason for
rg ecting the hearing officer’ s recommendation was not supported by statute or caselaw. 1d. By contrast,
the MREC clearly hasthe authority to suspend McCaughan'slicense. Mississppi Code Annotated § 73
35-21(1) (Rev. 2000) has given the MREC such authority:

The commisson may, upon itsown mation and shdl upon the verified complaint in writing

of any person, hold ahearing for the refusdl of license or for the sugpension or revocation

of a license previoudy issued, or for such other action as the commisson deems

appropriate. The commission shal have full power to refuse a license for cause or to

revoke or suspend a license where it has been obtained by fase or fraudulent

representation, or wherethelicenseein performing or attempting to performany of theacts

mentioned herein, is deemed to be guilty of:

(8 Making any substantia misrepresentation in connection with ared estate transaction;

(m) Any act or conduct, whether of the same or a different character than hereinabove specified, which
condtitutes or demonstrates bad faith, incompetency or untrustworthiness or dishonest, fraudulent or

improper deding.

The MREC' sfinding that McCaughan is guilty of these violationsis supported by substantia evidence, as
we will discuss later.

920.  Equdlyimportant for McCaughan, the complaint counsdl for the MREC recognized thedistinctions

between the culpability and actions of Susan Burton and those of SaraMcCaughan. His statement to the



Commission illustrates to McCaughan that any sanctions she may receive shdl be remedid rather than
punitive:
So it seems to me that we' ve got arelatively easy caseto resolve in terms of facts. We
have got a little more difficulty in imposing the pendty or discipline that would be
appropriate, particularly with regard to Ms. Burton. Again, she doesn't contest the facts
that there was an improper act, at least one committed. There certainly was not proper
disclosure among the parties. She was not tending to her business for the reasons, |
suppose, that she advanced. And, | would submit that she is and should have discipline
that reflects the severity of the violations and that Ms. McCaughan should have some
discipline, but it would be much of aremedid nature.
McCaughan argues that she was denied due process for receiving the same pendty as Burton, even
though M cCaughan was less culpable. She cites no authority for this proposition, and we are unable to
infringe upon the agency’ sdisciplinary authority. In Flowersv. Mississippi Dep’t of Human Servs., 764
So. 2d 493 (Miss. Ct. App. 2000), the appdlant maintained that the discipline she received was
disproportionate to her offense. This Court stated:
We may not engage in areconsderation of the gppropriate pendty. If we determinethat
the decision is supported by substantial evidence, is neither arbitrary nor capricious, isnot
inviolation of some statutory or condtitutiond right of the employee, and was not beyond
the power of the adminigtrative agency to make, we are to affirm.
Id. at 494-95 (17) (ating Miss. State Tax Comm'n v. Vicksburg Terminal, Inc., 592 So. 2d 959, 961
(Miss.1991)). We dso disagree with McCaughan's statement that she received the same discipline as
Burton. Burton'sred estate license was suspended for six months, and she was placed on probation for
another six months. McCaughan received no order of probation.
. DID THE CIRCUIT COURT COMMIT REVERSIBLE ERROR IN CONCLUDING THAT
THERECORD IN THISCASE LACKED SUBSTANTIAL EVIDENCE TO SUPPORT THE

REAL ESTATE COMMISSION’'S DECISION TO SUSPEND MCCAUGHAN’S REAL
ESTATE BROKER LICENSE?

(A) Did the Actions of Billy Lanthrip Violate the Rules of the Mississppi Red Estate Commisson?

10



921. Thedircuit court initsbench ruling held that Lanthrip violated no laws or rules or regulaions of the
Missssippi Red Estate Commission. It opined that it wasthe duty of the sdling agent, not the duty of Mr.
Lanthrip, to disclose dl the information relevant to the sles contract.  In her gpped, M cCaughan brings
to the attention of this Court other factors that show that Lanthrip did not violate any laws or rules or
regulations. She notesthat al parties were aware of the change in sdles price and agreed to it, and that
Lanthrip sought full and complete disclosure through the addendum to the red estate contract. Although
these facts are true, the MREC was aware of these facts at the hearing, and they consdered these facts
in their holding that Lanthrip made subgtantial misrepresentations and conducted himsdf in a manner that
demonstrates bad faith, incompetency or untrustworthiness. This holding of the MREC was based on
subgtantial evidence.

922. Lanthrip had knowledge of what Burton put in the sales contract. On the attached sdller’s
disclosure statement, Lanthrip put an“X” by the buyersashisdient and so put an“ X” asadisclosed dud
agent. The evidence at the hearing established that Lanthrip was not an agent, but just representing the
buyers. This shows asubstantia misrepresentation. Lanthrip changed the contract price to provide for
Mr. Word to receive $1,600 from Leigh White. Lanthrip clearly understood that this $1,600 would be
goplied to a debt, but he never disclosed that fact to the sdlers. The sdlers were never fully informed as
to what the $1,600 would be applied. Lanthrip did not allow Ms. Whiteto see the handwritten addendum
that changed the contract price to $171,500. The debt is not listed on the HUD-1 settlement statement
dated May 15, 2001. Lanthrip alowed the buyers and sdllers to Sgn a satement certifying that they had
no knowledge of any loansthat had been made other than what waslisted in the contract at closing. Stated
differently, the MREC heard evidence that Lanthrip wasinvolved in the preparation of afadse contract and

alowed the sdllersto Sgn asettlement satement fasdy certifying that they had no knowledge of loansother

11



than what was listed in the contract while knowing what Burton had put in the sdes contract and refusing
to let the sdllers read the addendum. This evidence was sufficient to make a finding of substantial
misrepresentation, as well as a finding of bad faith, incompetency, or untrustworthiness, in violation of
Missssppi Code Annotated 8 73-35-21(1)(@) and (m). Although McCaughan makes an argument
asserting that no substantia evidence exists to support the MREC' s decision, we find that such evidence
does exidt in this case, and we mugt affirm even if we believe that the preponderance of the evidence
supports a different outcome. Mississippi Employment Sec. Comm' n v. Claiborne, 872 So. 2d 698,
700 (14) (Miss. Ct. App. 2004) (citing Miss. Code Ann. 8§ 71-5-531 (Rev. 2000); Caraway V.
Mississippi Employment Sec. Comm'n, 826 So. 2d 100, 102 (17) (Miss. Ct. App. 2002)). In other
words, wemust defer to theadminigrative agency’ sfindingsif thereiseven aquantum of credible evidence
which supports the agency’ s decison. Hale v. Ruleville Health Care Center, 687 So. 2d 1221, 1224
(Miss. 1997). McCaughan violated the law in her supervisory capecity. Article 1V.(A)(2) of the Rulesand
Regulations of the Missssippi Red Estate Commission statesthat the responsible broker shall at “al times
be responsible for the actions of the affiliated broker to the same extent as though that licensee were a
salesperson.”

123. McCaughanbdievesthat itisimportant to notethat al partiesagreed to theincreasein price. Even
though the sdllers never refused to pay higher closing cogtsin exchange for ahigher sdesprice, the sdlers
did not agree to the change at the time of the closing. Even though the parties eventudly understood the
sgnificance of raising the contract priceto $171,750, the salers were unaware that the contract price had
been changed on the day the closing wasto occur. They agreed to the arrangement proposed by BankPlus

only after the day the closing was to take place, when al the parties were desperate to consummate the

12



sde of thehouse. Lanthrip attempted to obtain the sdlers signature on the contract even though he knew
that the sdlers had not yet agreed to pay the higher closing codts.

924. McCaughan dso submits that she should be relieved of being charged with misrepresentation
because she never represented the sdlers. In fact, she argues, it would be a violation of professiona
conduct to represent the sellers. We disagree. The MREC does not hold McCaughan in violation of
misrepresentationfor failing to give adviceto the sdllers. The MREC has charged McCaughanin violation
of misrepresentation because her subordinate refused to alow the sdllersto read the sdles contract that had
been modified and attempted to consummeate the sde by obtaining the sdlers sgnatures. Certainly,
McCaughanowed aduty to disclosetothe sdlers, or at least to dlow the sdllersto read, the modifications
to the contract before requesting asignature on that contract. We declineto deny the MREC the authority
to discipline ared estate agent who has deceived a sdler, regardless of whether the agent isrepresenting
that party, and regardless of whether that party actualy relied on this deception.

7125. The MREC contends that McCaughan, in her role as Lanthrip’ s supervising or respons ble agent,
faled to supervise Lanthrip in a proper manner. The MREC argues that it is not necessary to find that
Lanthrip violated the statutes or the rules and regulations. The dissent finds this argument to be unusud.
We believe it is necessary to clarify the point the MREC made. The MREC was unable to find any
violations on the part of Lanthrip because he dlowed his red edtate license to lapse; he was therefore
unable to be subjected to the discipline of the MREC. The MREC believes, correctly in our opinion, that
forma chargesagaing Lanthrip are not anecessary firgt stepin finding McCaughan guilty in her supervisory
capacity. While Lanthrip escaped forma charges from the MREC, they never found Lanthrip’ s actionsto
be proper. The evidence showsthat the MREC found Lanthrip’ sactionsto beimproper, and McCaughan

can be guilty of her misrepresentation as aresult of these actions.

13



926. The dissent takes the position that the role of the closing atorneyswas crucia. He contends that
it istherole of the attorneys and the sdlers red estate agents to present al documents to the parties for
execution, receive and disburse dl closing funds, answer questions relating to the closing documents, and
ensure that the closing is completed in accordance with the parties agreement and the mortgage lender
requirements. All of thisistrue, and the MREC does not expect the realtors or attorneys for the buyers
to do such things for the sdlers. Clearly, the sdllers attorney and not McCaughan had the respongbility
to advise the sdllers as to the legal implications of the closng documents, but that is not the point, nor isit
the reason the parties were charged with substantia misrepresentation.  Lanthrip, and McCaughanin her
upervisory capacity, committed a substantial misrepresentation by failing to inform the sdllers that the
contract had been changed and by attempting to obtain their sgnature on a document that they agreed to
only when they desperately* wanted to sdll their house. Even though Lanthrip’ s performanceis somewhat
excusable dueto hisinexperience, it does not require the skill of an attorney or aseasoned red estate agent
to inform a sdller that a contract has been modified.

(B) Is Sara McCaughan Guilty of aFailure to Supervise?

927.  Inthisgpped, McCaughan arguesthat therewasno substantial evidencefor the MREC to suspend
her license because the MREC made no findings of fact that she was absent at atime when she should have
been; that she was not thorough in her requirements of her sdlespersons; or that she was not responsible
in choosing not to conduct the closing hersdlf. It is not necessary for the MREC to make such specific
findings to hold McCaughan responsible for the actions of Lanthrip, and there was sufficient evidence to

hold McCaughan responsible for her failure to supervise.  The evidence at the hearing shows that

'Rump testified that he wanted to sgll the house as soon as possible so that he would not have
to make another mortgage payment.

14



McCaughan was aware of the complications that might occur at the closing, and she did nothing about it
once she was informed of the Stuation that occurred a the clogng. She testified that she knew of the
potentid for problems at this particular closng and did nothing to intervene persondly or to direct
somebody with more experience to get involved. She testified that she was darmed by the fact that the
contract had been changed but there had been no sgnature by the sdller to show their agreement to these
changes, but she did not do anything about it. The order from the MREC dtatesthat “the extent and qudity
of supervison of Saesperson Lanthrip by representative M cCaughan was inadequate and insufficient and
was therefore in violation of Commission rules and regulations.” This order was substantiated by the
testimony and evidence.

928.  The evidence at the hearing showed that Lanthrip had been inadequatdly trained and improperly
supervised. At the time of the closing, Lanthrip had been licensed for a little over one year and had
completed only one previousclosng. Lanthrip testified that he had only one day of actud formd training.
McCaughan'’s attorney asked Lanthrip about other staff brokers offering to go with him on various vigts
and closings to work with him on preparing contracts and to give him the guidance he needed. Lanthrip
replied that no broker had ever offered to help him in that regard. He stated that he had written out the
contract that isthe source of thiscomplaint, and he did so without any assstance. He sated that at notime
did anybody come in and explain to him word for word what he should put in what blank. Lanthrip
summarized histraining in thisway: “1 was given a packet and bascdly | taught mysdf.”

129.  Therecord aso showsthat McCaughan was aware that Lanthrip was not quaified to conduct redl
edtate closings, proving that she should have taken steps to make sure Lanthrip was properly supervised.

On November 1, 2001, shewrote aletter to the MREC stating, “Billy’sleve of knowledgeisinsufficient.”

15



When she became aware of the problems that had surfaced in this closing, her advice to Lanthrip wasto
“day ontop of it.” McCaughan later fired Lanthrip. At the hearing, she testified why:

It was as0 evident to methat he needed moretraining. He had sincetaken afull timejob,

and was going to take him five days to arrange a meeting with me to talk about this. And

| just felt like | couldn’t take respongbility anymore for him. And it wasn't that | ever felt

like he did any of this transaction-he had any ill notions in this transaction. Its just that

they've got my license in their hand. And if they don't even have time to meet with me,

they don’t have time to learn what they need to know.
130. Dde Pruitt, McCaughan's partner and principal owner of McCaughan and Pruitt Realty, was
aware of theneed toincreasethe sdesprice. Lanthrip discussed the problem with Pruitt, who advised him
to prepare a handwritten addendum to the contract that corrected the amount of the sales price to be
$171,750. McCaughan’ sfirm should have prohibited an inexperienced agent who had compl eted only one
other real edtate transaction to undertake such a difficult red estate closing without supervision.
131. McCaughan suggests that the testimony of Lanthrip might not be credible because M cCaughan
terminated him some time before the hearing.  Accordingly, she argues that Lanthrip may have seen his
testimony as revenge againgt her and submits that we should place greater weight on the testimony of
McCaughan hersdf. She then refers to her own testimony which she clams shows that she adequately
supervised Lanthrip. For instance, she conducted an adequate background check with no derogatory
informationon Lanthrip; she conducted an extensveinterview with Lanthrip; she provided training classes,
induding one-on-one training; she provided congtant supervision and access to hersdf; she aways
reviewed and gpproved al red estate closings, and she or one of her subordinates closdy followed this
particular redl estate contract from initiation to closng. We decline to re-andyze the evidence presented

at the hearing, and we are unable to do so. Missssppi jurisprudence is clear that an appelate court is

unable to reweigh the factsin a given case or subdtitute its judgment for the agency’ s judgment. Trading
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Post, Inc. v. Nunnery, 731 So. 2d 1198, 1200 (16) (Miss. 1999) (citing Allen v. Missssippi
Employment Sec. Comm’'n, 639 So. 2d 904, 906 (Miss. 1994)). While McCaughan may have
procedures that dlow her red estate agents to be well-trained and adequately supervised, the evidence
shows that, in Billy Lanthrip’s case, he did not receive the benefit of these procedures. The evidence
McCaughan urges this Court to consider in persuading us to reverse the decision of the MREC was
introduced at the hearing. The MREC welghed thisevidence, and it isnot within the scope of our authority
to second-guess this agency.
1832. THEJUDGMENT OF THE CIRCUIT COURT OF RANKIN COUNTY ISREVERSED
AND THEORDEROFTHEMISSISSIPPI REAL ESTATECOMMISSIONISREINSTATED.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLEE.

KING, C.J., MYERS AND ISHEE, JJ., CONCUR. IRVING, J., SPECIALLY
CONCURSWITH SEPARATEWRITTEN OPINIONJOINED BY CHANDLER, J. GRIFFIS,

J., CONCURSIN PART AND DISSENTSIN PART WITH SEPARATEWRITTEN OPINION
JOINED BY LEE, P.J., AND BARNES, J. BRIDGES, P.J., NOT PARTICIPATING.

IRVING, J., SPECIALLY CONCURRING:

133. | agreewiththemgority that the decison of the Missssippi Red Estate Commission (Commission)
should be affirmed. However, | write separately to expressmy viewsregarding some matterswhich | think
neither the mgjority nor the dissent adequately discusses or brings into proper focus.
134. Asabadsfor affirming the Commission the mgority Sates that:
Lanthrip was involved in the preparation of afase contract and alowed the sellerstosign
astlement statement fadsdy certifying that they had no knowledge of loans other than
what was listed in the contract while knowing what [ Susan] Burton [the listing agent] had
put in the sales contract and refusing to let the sdlers read the addendum.

Maority opinion & (122). The mgority finds that Lanthrip's actions condtituted sufficient evidence from

which the Commission could find that he engaged in substantid misrepresentation and that his actions
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amounted to bad faith, incompetency or untrustworthiness, dl in violation of Mississppi Code Annotated
section 73-35-21(1)(a) and (m) (Rev. 2000).

135.  Thedissent finds no problem with Lanthrip's action because (1) he was representing the interests
of the buyers only, (2) the sdllers, Leigh White and Gene Edward Rump, were represented by Burton and
the law firm of Taylor, Covington and Smith, P.A., and (3) and neither he nor his supervisor, Sara
McCaughan, made a fase statement or misrepresentation to the sdllers.

136. Fird, it seems to me that the dissent misses the point with its focus on the identity of persons
representing the sdllers and on the lack of evidence supporting a finding that Lanthrip "made a fdse
statement or misrepresentation to the sdlers” In my judgment, it isimmaterid to the proper resolution of
the issue before us that the sdllers were ably represented by persons other than Lanthrip and that Lanthrip
did not make afdse satement or misrepresentation to the sellers.

137.  What isrequired is that he not make"any subgtantial misrepresentationin connection with a real
estate transaction” or commit "[any act or conduct . . . which congtitutes or demongtrates bad faith,
incompetency or untrustworthiness, or dishonest, fraudulent or improper dealing.” Miss. Code Ann. 8 73-
35-21(1) (@ (m) (Rev. 2000). (emphads added). There is a manifest difference in making a
misrepresentationin connection with ared estate transaction and making amisrepresentation to the sdllers
inthe transaction. To illustrate my point, isalielessthanalie smply because the hearer of the lie knows
that itisalieand isnot decaived by it? If it isaviolation of the law for thetdler of thelietolie, hastheliar
not broken the law smply because his hearersknew hewaslying and were not deceived by it? Of course,
he has broken the [aw.

1138.  The Commissionisauthorized by section 73-35-21 (1) (&) (m) to suspend any license previoudy

issued by it wherethelicenseeisfound guilty of making any substantial misrepresentation in connection with
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ared esatetransaction. RulelV.B.5. of the Commission's Rulesand Regulations prohibitsalicenseefrom
"represent[ing] to alender or any other interested party, ether verbaly or through the preparation of afase
sdes contract, an amount in excess of the true and actua sdling price.”

1139.  Itisnot disputed that Lanthrip prepared the addendum to the sales contract which was to become
apart of the contract. It isaso undisputed that Lanthrip represented to BankPlus, viathe addendum, that
the sales price had been changed from $170,000 to $171,750. In my judgment, when Lanthrip made this
representationto BankPlus, heviolated Commission RulelV.B.5. and subsection (1) (&) of section 73-35-
21. Theviolaion occurred notwithstanding the fact that neither the sdllers nor the bank was deceived or
mided. It was aviolation because the addendum, which Lanthrip prepared, contained an amount for the
sde price which represented "an amount in excess of the true and actud sdlling price.” Thetrue and actud
sdling priceremained at $170,000. The additional amount of $1,750 represented aloan to the borrowers
for the purpose of assuring the financing of the transaction by BankPlus.

140. Inthisred edtate transaction, it wasillegd for any part of the sale price to be used for any loans
to the borrowers or for the purpose of financing the transaction, other than those described in the sdes
contract or addenda. That iswhy the contract sale price could not be adjusted to accomplish what was
attempted to be accomplished by the addendum.

141. Onthesefacts, | agree with the result reached by the mgority because, while | do not find that
Lanthrip prepared a false contract, | do find that he prepared a false document which he intended to
become binding on the parties asan addendum to the contract and that he verbally represented to BankPlus
an amount in excess of the true and actud sdlling price of Leigh White and Gene Edward Rump's home.

| ds0 agree with the mgority that Lanthrip engaged in improper deding asadud agent.
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142. Hndly, | agreethat McCaughan, asLanthrip'ssupervisor, wasguilty of failing to properly supervise
Lanthrip. There is no question that what was attempted to be accomplished by the addendum, which
Lanthrip prepared with McCaughan's blessng, was improper. Surely, she knew better but alowed
Lanthrip to proceed anyway.

CHANDLER, J., JOIN THIS SEPARATE OPINION.

GRIFFIS, J., CONCURRING IN PART AND DISSENTING IN PART:
143. Inissue |, the mgority finds that the notice given was sufficient and the pendty was within the
discretion of the MREC. | concur with the mgority that the notice given McCaughan was sufficient.
Because | dissent from the mgority and find, in issue |1, that substantia evidence was not present to
support the MREC' s finding of aviolation, | disagree with and dissent from the mgority’ sfinding thet the
discipline was gppropriate.
144.  Astoissuell, however, | disagreewith and dissent from the mgority’ sdetermination that thiscourt
should declineto re-andyze the evidence presented and reverse and reingtate the MREC decison. Based
on my andyss, | would affirm the circuit court.
145. | agreewith themgority that the MREC decisionisentitled acertain amount of deference. Indeed,
this Court may not reweigh thefacts or subgtitute itsjudgment for an administrative agency. Trading Post,
Inc. v. Nunnery, 731 So. 2d 1198, 1200 (16) (Miss. 1999). Here, however, we must not blindly accept
the adminigrative agency’ s decison; instead, we must review the record to determine whether there was
ubstantia evidence to support the adminigtrative agency’s decison. Mississppi Employment Sec.
Comm'n v. Claiborne, 872 So.2d 698, 700 (14) (Miss. Ct. App. 2004).
146. | begin my andysswith adiscusson of the burden of proof. Itiswell settled that the MREC had

the burden to present testimony which clearly established McCaughan’s guilt. Mississippi Real Estate
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Comm'nv. White, 586 So.2d 805, 808 (Miss.1991); Harrisv. Mississippi Real EstateComm'n, 500
S0. 2d 958, 962 (Miss. 1986); Mississippi Real Estate Comm'nv. Ryan, 248 So0.2d 790, 793-94 (Miss.

1971). The appropriate burden of proof is not beyond a reasonable doubt. 1d. However, the supreme
court has held that “disciplinary charges againgt a professona must be proved by clear and convincing
evidence.” White, 586 So.2d at 808. While we do not review the MREC decison de novo, we must
review thedecisonwith* heightened scrutiny,” McDerment v. Mississippi Real Estate Comm'n, 748 So.

2d 114, 122 (126) (Miss. 1999) (Justice Wdller, concurring), that isrequired to establish guilt by clear and

convincing evidence. In Ryan, the supreme court admonished the MREC to use with caution its authority
to suspend or take away the license of one to do businessand practiceintheir professon. Ryan, 248 So.

2d at 793.

147.  Unlikemany adminigrative agency gppedsthat we consder, the heightened burden of proof here
requires that we thoroughly and carefully review the factud and legal conclusions to determine whether
there was substantia evidence to support the MREC decision. Substantid evidenceis defined as“‘ such
relevant evidence as reasonable minds might accept as adequate to support a conclusion’ or to put it

amply, more than a‘mere scintilla’ of evidence” Tucker v. Prisock, 791 So. 2d 190, 192 (Y11) (Miss.

2001) (quoting Johnson v. Ferguson, 435 So. 2d 1191, 1195 (Miss.1983)). The standard requires a
subgtantial basis of fact from which the fact in issue can be reasonably inferred. Cives Steel Co. Port of

Rosedalev. Williams, 2003-WC-00860-COA (Miss. Ct. App. 2004). Therefore, we must examinethe
evidence as awhole and where the record reveals that the MREC decision was based on amere scintilla
of evidence and was against overwheming weight of the credible evidence then the gppel late court should

not hesitate to reverse. Johnson v. Ferguson, 435 So.2d 1191, 1194-95 (Miss.1983); Universal Mfg.

Co. v. Barlow, 260 So.2d 827 (Miss.1972).
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8. McCaughan' sred estate brokerslicensewas suspended based on thefollowing “ Findings of Fact”
and “Conclusons of Law:”

FINDINGS OF FACT

V.

The Commission recelved asworn statement of the complaint from Leigh Whiteand Gene
Edward Rump of Jackson, Mississippi on or about September 25, 2001. On or about
August 14, 2000, Respondent Burton listed Leigh White and Gene Edward Rump’'s
property in Brandon, Mississippi with alisting price of $197,500.00. On or about April
28, 2001, Ellie and Scott Word made an offer on the property through Billy Lanthripinthe
amount of $163,900.00. After further counteroffers, al parties agreed to a sdlling price
in the amount of $170,000.00. A closing date of May 15, 2001 was agreed upon by al

parties.

On or about May 10, 2001, Lanthrip received a cdl from Scott Word advising him that
there was a problem with an old debt. Mr. Word informed him that he had worked out
aded to pay $1,600.00 and remove the debt. On or about May 11, 2001, Mr. Lanthrip
maintains that he called Brad Benton at BankPluswho was the buyer’ sloan originator and
advised him that he would write an addendum to the contract dated April 29, 2001. (Mr.
Bentontestified that he was aware of the changeinthe salesprice)) The addendum reads
in part asfollows:

Sdller agreesto pay buyer $1600.00 at thetimeof closing. Contract price
has been amended to cover the $1600.00 payment. Contract price has
been changed from $170,000.00 to $171,750.00. This addendum was
signed and dated by the buyers on May 11, 2001.

The following was written by Mr. Lanthrip onthe day of closing: “Seller at closing refused
to sgn, date 5/15/01”. It was Signed by the buyers and Billy Lanthrip, not the sellers.

V.

The closing set for May 15, 2001 wasto be atwo part closing. Gene Edward Rump was
at thefirgt scheduled closing a 1 p.m. on May 15, 2001. However, aproblem arosefrom
the contract written by Billy Lanthrip with McCaughan and Pruett with reference to the
prepaid and escrow itemsan “X” had been marked over the“B” andthe“S’ writtenin, this
change was never initided by the sdllers, Leigh White and Gene Edward Rump. The
buyers, Anthony S. Word and Ellie B. Word had initided the change. Jackie Root, the
closing attorney, said that the sdllersdid not normally pay the prepaid escrow items. Since
that item has not been initided, Ms. Root said the contract was not vaid. Lanthrip stated
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that Susan Burton was notified about the change and advised him that she would get the
slerstoinitid the change and send him a copy. Ms. Burton never sent Mr. Lanthrip a
copy, even after he requested a copy severd times from her. Rump sgned the closing
papers, except for the HUD-1 settlement stlatement. The second portion of the closing
was scheduled for 4 p.m. the same day. Gene Edward Rump gave hiswife, Leigh White
power of attorney so that she could sign the HUD-1, because he could not return at 4 p.m.
that day.

VI.

At the closing on May 15, 2001, in the law offices of Taylor, Covington and Smith, PA.,
Leigh White, one of the sdllers, wrote a check (check number 7763) from the account of
Leigh White and Gene Edward Rump in the amount of $1600.00 to Scott Word. Gene
Edward Rump was not present at thisclosing. The $1600.00 is not listed on the HUD-1
settlement statement dated May 15, 2001 pertaining to the property located at [address
omitted], Brandon, Mississppi.

After the closing, check number 7078 in the amount of $116.02 was paid to Gene E.
Rump and Leigh A. White, dated May 16, 2001 and paid from the account of Susan
Burton Real Edtate LL C for some of the prepaid items.

CONCLUSIONS OF LAW

VII.

The above and foregoing acts of the Respondents Susan Burton, Sara M cCaughan, and
Billy Lanthrip condtitute aviolation of the Missssppi Red Edtate BrokersLicense Act of
1954, as amended, more specificaly §73-35-1, et seq.. Miss. Code Ann., more
specificaly, 873-35-21(1)(a) and (m):

(a) Ma&king any substantial misrepresentation in connection with a red
edtate transaction;

(m) Any act or conduct, whether of the same or different character than
hereindbove specified, which congtitutes or demondtrates bad faith,
incompetency or untrustworthiness or dishonest, fraudulent or improper
deding

and condtituteviolations of the Rulesand Regulations of the Commission, more specificaly:
IV.B.5. No licensee shdl represent to alender or any other interested

party, either verbaly or through the preparation of afase sales contract,
an amount in excess of the true and actud sdlling price.
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IV.E2.9.5. ‘Reasonable sKill, care and diligence - the agent must
performal dutieswith the care and diligence which may be reasonably be
expected of someone undertaking such duties.
The Commission further finds that the extent and qudity of supervision of salesperson
Lanthrip by Respondent McCaughan was inadequate and insufficient and therefore was
inviolation of Commission rules and regulations.
149. The MREC found violaions by Burton, McCaughan and Lanthrip. However, only McCaughan

appealed the MREC Order. | read the order to make two separate determinations about McCaughan.

A. Did McCaughan, individually and not in her supervisory capacity of
Lanthrip, violate the applicable statutes or rules and regulations?

150.  Firg, thelanguage used in paragraph V11 of the Order appearsto indicatethat the MREC held that
McCaughan, just as Burton and Lanthrip, personaly violated Mississippi Code Annotated Section 73-35-
21(1)(a) and (m) and the MREC rulesand regulations. In other words, it seemsthat the MREC found that
McCaughanactively and directly participated in the wrongful conduct. Thefactua findings do not support
this conclusion.

151. TheMREC Order clearly and specifically detailed thisred estatetransaction. McCaughan’ sname
was mentioned only once in the findings of fact. In paragraph V, the MREC found that Lanthrip was
employed by McCaughan' sfirm. Thereisno languageinthe MREC’ sOrder or any evidencein therecord
to support a concluson that M cCaughan was persondly, actively or directly involved in this transaction.
After a thorough review of the record, | find absolutely no evidence to support the concluson that
McCaughan, in her individua and non-supervisory capecity, violated any satute or ruleor regulation. Thus,
| am of the opinion that the initid MREC finding was not based on subgtantia evidence and turn to the

consderation of evidence that McCaughan failed to properly supervise Lanthrip.
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B. Did McCaughan fail to adequately and sufficiently supervise
Lanthrip?

152. The MREC s second conclusion was that M cCaughan inadequately and insufficiently supervised
Lanthrip. To support the MREC order, the record must contain substantial evidenceto support thefinding
that (a) Lanthrip, as McCaughan's employee, violated the gpplicable statutes or the rules or regulations,
and (b) that Lanthrip’s violations resulted from M cCaughan’ s inadequate or insufficient supervision.

1. Did Lanthrip, as McCaughan’'s employee, violate the
applicable statutes or rules and regulations?

153. The MREC contendsthat McCaughan, in her role as Lanthrip’ ssupervising or responsible broker,
faled to supervise Lanthrip in a proper manner. The MREC argues that it is not necessary to find that
Lanthrip, the sal esperson under M cCaughan’ ssupervision, violated the statutes or therulesand regul ations.
This is an unusual argument. Lanthrip’s actions were the sole basis for the MREC' s charges against
McCaughan. If Lanthrip’s actions were determined to be proper, | fail to see how McCaughan’'s
supervison could possibly become an issue that would merit discipline. To impute responsibility to
McCaughan as the supervising or responsible broker, | am of the opinion that there must be substantia
evidence of a violation by the subordinate red estate agent, Lanthrip. | review the dleged violations
Separately.
a. Did Lanthrip make a misrepresentation?

154. Firg, the MREC found that Lanthrip made substantia misrepresentation in violation of Missssppi
Code Annotated Section 73-35-21(1)(a). The MREC never specificaly stateswhat “ misrepresentation”

was made. Apparently, the MREC makes a generd adlegation that Lanthrip presented a “false sdes

contract” but there is no precise explanation of what about the contract in issue was fase.
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155.  After my review of the record and the MREC order, the essence of my conclusonisthat | Smply
find nothing false or deceptive about Lanthrip’s actions. | find no alegation that Lanthrip made a false
datement to procure the contract, that he mided any party about the terms of the contract or that his
statements led to the deception of any party involved. The MREC merely dleges that the sdllers were
unaware of the consegquences of the $1,600 payment made by the sdllers to the buyers after the doging;
therefore, following the MREC logic, this supposedly established a fdse sdes contract.
156. Missssppi Code Annotated Section 73-35-21(1)(a)(Rev. 2000) allowsthe MREC to revoke or
suspend alicenseif the red estate agent makes “any subgtantid misrepresentation.” However, the term
“misrepresentation” is not defined in the Mississippi Red Edtate Brokers Licence Law of 1954, codified
at Mississppi Code Ann. Section 73-35-1 et seq. (Rev. 2000). Misrepresentation isdefined, in Black’s
Law Dictionary 1016 (7th ed. 1999), as.
Any manifestation by words or other conduct by one person to another that, under the
circumgtances, amounts to an assertion not in accordance with the facts. An untrue
statement of fact. Anincorrect or fase representation. That which, if accepted, leadsthe
mind to an gpprehenson of a condition other and different from that which exigts.
Colloquidly it is understood to mean a statement made to deceive or midead.
957.  Our courts routindy discuss the dements of negligent and fraudulent misrepresentation.  For
example, the dements of * negligent misrepresentation” are:
(1) a misrepresentation or omission of a fact; (2) that the representation or omission is
materid or sgnificant; (3) that the defendant failed to exercisethat degree of diligence and
expertise the public is entitled to expect of it; (4) that the plaintiff reasonably relied on the
defendant's representations; and (5) that the plaintiff suffered damages as a direct and
proximate result of his reasonable rdiance.
Skrmetta v. Bayview Yacht Club, Inc. 806 So.2d 1120, 1124 (1 13) (Miss. 2002)(citing Spragins v.

Sunburst Bank, 605 So.2d 777, 780 (Miss.1992)). The elements of intentiona or fraudulent

misrepresentation are:
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(1) arepresentation, (2) its fddty, (3) its materidity, (4) the speaker's knowledge of its
fagty or ignorance of itstruth, (5) his intent that it should be acted on by the hearer and
in the manner reasonably contemplated, (6) the hearer's ignorance of its fagty, (7) his
reliance onits truth, (8) his right to rely thereon, and (9) his consequent and proximeate

injury.
Johnson v. Black Brothers, Inc., 879 So. 2d 525, 529 (114) (Miss. Ct. App. 2004) (citing Franklin
v. Lovitt Equip. Co., Inc., 420 So. 2d 1370, 1373 (Miss. 1982)). Neither the record nor the briefs
enlighten us as to how the MREC defined the term “misrepresentation.”
158. The MREC described Lanthrip’s “ substantid misrepresentation” as follows:
Lanthrip made a substantid misrepresentation in connect (Sc) with this red estate
transaction. He participate (S¢) in the preparation of aknowingly fase sales contract and
dlowed the sdler to Sgn aHUD-1 satement fasely certifying that they had no knowledge
of loans other than what was listed on the contract. Hisknowledge of what was put inthe
sdes contract dong with his inaction regarding the HUD-1 settlement statement was
sufficdent evidenceto support the Commission’ sfindingsthat Mr. Lanthrip and McCaughan
(astherespongble broker) violated rules of the Mississppi State Red Etate Commission
and the Mississppi Statutes governing red estate transactions.
This broad statement smply ignores the actud facts of this rea estate transaction.
159. It is undisputed that Lanthrip represented only the buyers, Scott and Ellie Word. Burton
represented the sdlers, Rump and White. There was no dua agency. Thus, neither Lanthrip nor his
supervising broker McCaughan owed any duties or obligations to the sellers.
160. Thetransaction began whenLanthrip, asthe buyers agent, presented a contract to Burton, asthe

slers agent. Astypicd, the terms of the contract were negotiated, with severa changesin the standard

form contract, and eventualy agreed to by the parties. Paragraph 2 of the contract established the

2t is aso important to note that the sworn statement, filed by the sdllers with the MREC, did
not alege misconduct or wrongdoing by Lanthrip or McCaughan. The sdlers complaints were
directed toward their broker, Burton.
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purchase price. There are severa amounts that are included in the blanks, dl but one are struck through.
When finally agreed to and signed, the contract purchase price was $170,000.

161.  The buyers then attempted to acouire a home mortgage loan from BankPlus® Theresfter, Brad
Benton, themortgage lender for BankPlus, informed the buyersthat there was an outstanding debt that had
to be satified for the mortgage to be secured. When informed of this problem, Lanthrip openly discussed
this matter with the buyers, Burton and Benton.

162. Asareault, Lanthrip, Burton and others discussed possible dternativesto solvethis problem. One
of the suggestions was to increase the amount of the purchase price and alow the debt to be paid from the
cosing proceeds. Apparently, Lanthrip took the contract, struck through the sales price of $170,000,
inserted the amount of $171,750, and had it initided by the buyers. This revised contract was provided
to Burton.

163. Dde Pruitt, McCaughan’s partner and a principal owner of McCaughan & Pruitt Redty, was
aware of the need to increasethe salesprice. Lanthrip discussed the problem with Pruitt, who specificaly
advised him to prepare ahandwritten addendum to the contract that corrected the amount of thesalesprice
to be $171,750. Lanthrip took the addendum to the closing.

164. The MREC Chief Ingpector David Griffith testified that Lanthrip completed the contract according
to the buyers indructions. He also testified that Lanthrip tendered the contract to Burton, the agent for the
slers, with the addendum.  Griffith testified that the responghility of informing the sdllers rests with the
sdler's agent, Burton, rather than Lanthrip. Griffith testified that it would have been an ethica violation for

Lanthrip to have any communication with the sdlers when they are represented by another agent.

3 Paragraph 2(b) of the contract aso provided that the contract was contingent on the buyers
qudifying for aloan.
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165. The sdlerswere aware of the proposed increase in the sdles price. Gene Edward Rump, one of
the sdlers, testified that Lanthrip had informed Burton of the change; and Burton's husband had contacted
Rump to inform him of the change. Leigh White, Rump’s wife, even testified that she was aware of and
had agreed to the change in the find purchase price.

166. The mortgage lender, Brad Benton of BankPlus, testified unequivocdly that he was aware of the
change in the sales price from $170,000 to $171,750 and agreed to the increase. He identified the
problem with the existing debt, so he was aware of what was proposed and how it was to be handled.
167.  Atthispoint in the transaction, prior to the actud closing, there was absolutely no evidence of a
misrepresentation or false statement made by Lanthrip or McCaughan. The evidence does not establish
or infer any attempt to deceive or midead any party. Lanthrip did not lieor hideany information. Instead,
while working through the pre-closing conditions and details of the contract, Lanthrip identified aproblem,
brought it to the attention of al parties, and tried to correct it so that the transaction could be completed.
168.  The closing was scheduled for May 15, 2001, at the law office of Taylor, Covington and Smith,
P.A. Thesettlement agent listed on the HUD-1 was Taylor Covington. Thesdlerspaid dl attorney’ sfees
and expenses. Thus, Taylor Covington acted as counsd for the sellers, Rump and White, and represented
only oneparty inthistransaction. Neither the MREC nor the mgority discusstherole of the lawyersinthis

clogang. | am of the opinion that the lawvyersrole was crucid.
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169. The actua closing was handled by Jacqueline Root,* an employee of Taylor, Covington. Typica

real estate practice requires that the settlement agent prepare certain closng documents, present dl

documentsto the partiesfor execution, receive and disbursedl closing funds, answer any questionsrelating

to the closing documents, and ensure that the closing is completed in accordance with the parties
agreement and the mortgage lender requirements.

170. Themost critica document prepared and Sgned during aclosingistheHUD-1. Here, theHUD-1

was prepared by Taylor Covington and signed by Root. The HUD-1 represents the parties’ agreement,

and it itemizes the receipt and disbursement of funds that are necessary to complete the transaction. To
prepare the HUD-1, Taylor Covington relied on the terms of a written contract or made sure that the

HUD-1wasconsgtent withitsclient’ sunderstanding of theparties agreement. Certainly, it wasincumbent

onTaylor Covington to ensurethat thetermsof thetransaction, asitemized inthe HUD-1, were acceptable

to itsclient, the sdlers.

171.  Attheclosng, Lanthrip had in his possesson a handwritten contract addendum that stated:
Sdler agreed to pay to Buyer $1,600.00 at time of closing. Contract price has been
amended (sic) to cover $1,600.00 payment. Contract price has been changed from
$170,000.00 to $171,750.00.

The contract addendum was signed by the buyers, but the sdlers did not sgn it.

172.  The mgority contends, in paragraph 24, that the MREC had groundsto charge M cCaughan with

a“misrepresentation because Lanthrip refused to dlow the sdllersto read the sales contract that had been

“The mgjority and the MREC's brief incorrectly refer to Root as the closing atorney. The
record contains aletter from Root to the MREC that discussed the transaction. From this letter, Root
does not claim that she is an attorney, but she isingtead identified as a“ settlement agent.” According to
theroll of atorneys maintained by The Missssippi Bar, this Court may and should take judicia notice
that Root is not alicensed attorney. Nevertheless, the MREC' s contention that Root was alawyer
further supports my conclusion.
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modified.” Thisisaconfusing finding for two reasons. Firg, if the sdllerswere not dlowed to read it, the
contract addendum could not possibly be considered to abe representation madeto the sellers. Second,
if the sdlersdid not read it or sgnit, then the contract addendum could not modify the terms agreed upon
by the parties, and it would not have any legd effect on the transaction whatsoever. As discussed below,
the sdllers attorney recognized that it had no legal effect.

173.  Atthispointinthe closing, there was no contract addendum that had been presented or agreed to
by the sdllers. Infact, the agreed upon contract sales price was $170,000.00. For the contract salesprice
to increase, there had to be an agreement or meeting of the minds between the parties to the transaction.
It is fundamentd to the closing that the closing attorney/agent begins with the correct, and agreed upon,
sdes price. For any price other than $170,000, there must have been an agreement after the contract
addendum that Lanthrip held in his possesson.

74. Thesdlers atorney, and closing agent, prepared and presented aHUD-1. The HUD-1 included
a purchase price of $171,750.> Apparently, the HUD-1 was presented to Rump, and he had some
objections to the prepaid expenses. Rump signed dl of the documents, including the certification attached
to the HUD-1, except the first page of the HUD-1 and gave hiswife, White, his power of attorney to Sgn
the HUD-1 later that day. White exercised the power of atorney later that afternoon when she signed the
HUD-1 for both Rump and hersdlf. Thefind HUD-1, just like dl other versons prepared by the sdlers

attorney, indicated a contract sales price of $171,750.

>The record contained four separate copies or versions of the HUD-1. My review and
comparison of the HUD-1s indicates that there was a change made in who would pay for certain of the
prepaid expenses and that Rump signed the certification, attached to the HUD-1, before the find
verson of the HUD-1 was completed by Root. More important to our discussion, however, each and
every verson of the HUD-1 listed the contract sales price to be $171,750.
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175.  While at the closing in the office of Taylor Covington, White wrote Scott Word a check for
$1,600.00. The MREC contends that this payment was contrary to the HUD-1 certificatiorf signed by
the sellers. The MREC asserts that the payment of an amount not shown on the HUD-1 was contrary to
the certification. The payment certainly may well be contrary to the certification but | cannot find evidence
that Lanthrip or McCaughan made afase statement or misrepresentation to the sdllers.

176. Firg and foremogt, neither the MREC nor this Court should ignore the fact that the sdllers were
represented by their own lega counsel. Taylor Covington acted asthe sdlers attorney. Root prepared
and reviewed dl of the closing documents, including theorigina contract and addendum. Taylor Covington
prepared the HUD-1 and decided what amounts to place in which columns. Taylor Covington had a
professiond respongbility to advise its clients, the sdllers, as to the legd implications of the closing
documents and any exchange of funds.

77. Themost important and crucid event occurred at the closng. As the mgority discussed, Root
declared that the contract addendum, proposed by Lanthrip, was invalid. If alegd representative
declared that the contract addendum was invalid, it logicaly follows that the parties would not be bound
by the contract sdles price of $171,750 but instead would close the transaction at the original contract sales

price of $170,000. Nevertheless, despite thislega advice, the closing continued and was findized at a

5The certification read:

| certify that | have no knowledge of any loans that have been or will be made to the
borrower(s), or loans that have been or will be assumed by the borrowers(s), for the
purposes of financing this transaction, other than those described in the sales contract
[date omitted] (including addenda). | certify that | have not and will not pay or
reimburse the borrower(s) for any part of the cash downpayment. | certify that | have
not and will not pay or remburse the borrower(s) for any part of the borrower’s closing
cogts which have not been previoudy disclosed in the sales contract (including any
addenda).
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contract sdespriceof $171,750. Thesdlerssigned dl documentsand paid the amount to the buyers after
the closing. | can only conclude that the sdllers, relying solely on the advice of their atorney, either
renegotiated the terms of the contract or agreed to the terms of the transaction that were itemized and
included in the find HUD-1 signed by White. The record smply does not contain any evidence that
Lanthrip made afase or deceptive statement to the sdllers.
178. Lanthrip wasanew real estate salesagent. He cannot be held responsiblefor the advice or actions
that were rendered or gpproved by the sdlers experienced law firm, closing agent and real estate broker.
M cCaughan could not have offered Lanthrip enough training to make up for alaw degree and an extensive
amount of practical legd experience of closing loansthat Root and Taylor Covington had acquired. All of
the events that the MREC complain of occurred under the watchful eye of an experienced law firm. Root
and Taylor Covington were available to provide any lega advice that the sdllers requested. Root and
Taylor Covington had the professiond obligation to protect the sdlers from any illega act. Certainly,
Lanthrip did nothing to deceive or midead Root and Taylor Covington. The MREC's finding essentidly
subjects dl red estate agents to disciplinary action based on the incorrect or bad legd advice given by
attorneys. Such cannot be allowed to stand.
179.  Next, there is no evidence to indicate tha the sdlers relied on any statement by Lanthrip or
McCaughan. In their sworn statement filed with the MREC, Rump and White stated under oath the
following:

| arrived at the offices of Taylor, Covington and Smith, and proceeded with the closing.

We sgned dl of the necessary paperwork, including the revised HUD statement. At the

time of theexchange of checks, | wroteapersona check from our joint household account

for the amount of $1,600.00 to Scott Word. Thiswas money that we were told we

needed to pay in order for the deal to go through. Thereasonsgivenfor theneedto

write this check were vague, we did not question it at the time, but Susan Burton
assured us it was no big deal, and necessary for the deal to happen. Later, our
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attorney, Bill Wadler, informed us that this was an illegd act on our part, indicating we
signed papers saying we did not participate in any specid financing needs for this ded to
proceed. We proceeded with this payment under the advice of our real estate agent,
Susan Burton, because we felt she was the expert, and by using her as our paid
professional with years of experience, we could follow her advice with the
assumption that it was legal and ethical. We paid her over $7000.00 as our
professond representative and agent in this matter, and fed that she did not represent us
ethicaly or professondly.
(Emphasis added.)
180. Thesdlers sworn statement blames only Burton and rightfully so. 1t clearly indicatesthat they did
not rely on the representation of Lanthrip or McCaughan. To the contrary, the evidence unequivocaly
edablishes that Lanthrip took al necessary precautions to achieve full disclosure. Any complaint that the
sdlers had was againgt Burton, Root and Taylor Covington.
181. Findly, al parties to this transaction were aware that the fina purchase price was increased to
$171,750. They each testified that they understood its significancein closing the sde. Therecord proves
their knowledge beyond areasonable doubt. Rump and White signed the HUD-1, closed the transaction,
and accepted the additional consideration that was represented in the amended contract. | find absolutely

no evidence to support a charge of misrepresentation by Lanthrip or McCaughan.

b. Did Lanthrip’s conduct constitute bad faith,
incompetency, dishonesty or improper dealing?

182. The MREC dso dleged that Lanthrip's and McCaughan's conduct congtituted bad fath,
incompetency, dishonesty, or improper dealing under Mississippi Code Annotated section 73-35-21(1)(m).
Again, the record is void of any evidence to support this dlegation.

183. Neither the MREC nor the mgority specify the evidence that supports such wrongful conduct.
Lanthrip's attempts to disclose the problem with the buyers debt and the resulting proposed changein the

purchase price refute this dlegation. Lanthrip’s actions were fully disclosed. Lanthrip was attempting to
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solve aproblem. All parties, the sdllers, the mortgage lender, the buyers, the red estate agents and the
attorneys were al clearly aware of and agreed to the change in the final purchase price. | can find no
evidence of bad faith, incompetency, dishonesty or improper dedling by Lanthrip or McCaughan.

C. Did Lanthrip’s conduct violate the MREC rules or
regulations?

184. The MREC Rule IV.B.5 provides that “[n]o licensee shal represent to a lender or any other
interested party, either verbdly or through the preparation of a false sales contract, an amount in excess
of the true and actud sdling price” The MREC RuleIV.E.2.9.5. providesthat “[r]easonable sKill, care
and diligence - the agent must perform al duties with the care and diligence which may reasonably be
expected of someone undertaking such duties.”

185. 1 find no evidence that Lanthrip violated either of these rules or regulations. Thereisno evidence
that Lanthrip represented to BankPlus, or any other lender, a sdling price in an amount of the true and
actua sdling price. Indeed, thereis no evidence that Lanthrip represented afase sdling price to anyone.
One must amply look to the HUD-1 signed by the sdlers. Taylor Covington prepared the HUD-1 and
agreed. The HUD-1 stated that the actua agreed upon sdespricewas$171,500. Thesdlerssignedthe
HUD-1, they accepted the consideration, and the MREC may not now argue that $171,500 was not the
true and actua slling price. The transaction was signed off by al parties that $171,500 was indeed the
true and actud sling price.

186. By ther own testimony, the sellers knew that the buyers had an existing debt that must be satisfied
before the sde could proceed. Thetestimony of the MREC'sown investigator established Lanthrip’ sgood
faith efforts when he stated that the addendum offered by Lanthrip would have operated to satisfy the

slers representation in the HUD-1 certification and accomplish full disclosure had the sdllers sgned the
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proposed addendum. Griffith testified that the purpose of the addendum to the contract was to achieve
congstency between the HUD statement and the sales contract. Griffith further testified that Snce Burton
was the representative of the sellers; it was her obligation to make them aware of the changes in the
contract.

187.  Based upon the record, | cannot find evidence to support a finding that Lanthrip or McCaughan
violated any law, rule, or regulaion. Therefore, | disagree with the mgority's finding McCaughan lidble

for theactionsof Lanthrip when aviolation did not occur. | believethat the circuit court should beaffirmed.

2. Whether Sara McCaughan had a duty to act in her capacity
as a supervisor under the circumstances and if so, whether
she violated her duty to provide adequate supervision.
188.  Sincel find that Lathrip did not violate any law, rule or regulation, | do not believeit necessary that
| addresswhether M cCaughan violated her duty to provide adequate supervison. Nevertheless, | address
the MREC sfindingson thisissue. Again, | find them to lack sufficient evidence.
189. The MREC sfindings of fact does not even address M cCaughan's duty to supervise. Therewere
no findings or condlusions as to how or why her supervision was inadequate or insufficient. Instead, the
MREC' s sole reference to McCaughan' s duty was in the conclusions of law when it held:
The[MREC] further findsthat the extent and qudity of supervision of sdesperson Lanthrip
by Respondent M cCaughan was inadequate and insufficient and thereforewasin violation
of Commission rules and regulaions.
190.  Asdiscussed above, the only specific finding of wrong-doing related to the actions of Susan Burton.
The MREC found that Lanthrip had asked Burton severd timesto obtain the sellers' acknowledgment of

the change in the purchase price and return acopy to Lanthrip. The MREC found that it was Burton who

faled to secure this acknowledgment. Given that Burton was not under the supervison of McCaughan,
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| fail to see how the wrongs of Burton can be imputed to McCaughan. 1t was Lanthrip who was licensed
under McCaughan, and therefore, McCaughan' s duty extended to Lanthrip.

191. Evenif the MREC was correct to conclude that Lanthrip did violate the enumerated statutes or
rules and regulations, | would gtill render a different concluson than the mgority on thisissue.

192.  Theonly evidence that could possibly support the MREC conclusion isthe testimony of Lanthrip.
However, aclose examination of Lanthrip'stestimony revea sthat MREC'srelianceismisplaced. Lanthrip
contradicted himsdlf in histestimony about McCaughan’s supervison. The MREC would have usbdlieve
that no one ever accompanied or asssted Lanthrip on any red estate transaction. However, earlier inhis
tetimony, Lanthrip described in detail a transaction where he was accompanied by Gerald Thomas, his
supervisor a McCaughan & Pruitt, and the praise he recelved upon its completion.

193. The MREC further argues that McCaughan failed to provide adequate supervison because she
should have done “something” to get directly involved once shewas natified of the possihility of problems
with the transaction. However, there is no evidence asto how M cCaughan should have been involved or
how M cCaughan could have protected or satisfied the sellers more than their redl estate lawyer or broker.
The MREC smply argues that McCaughan “chose not to act or to ask anyone esg’ to get involved.
M cCaughantestified that when her partner, Dde Pruitt, informed her of the problems with the transaction
she told him to remain involved and keep her informed. A finding that she should have done “ something”
is arbitrary and smply is not a sufficient finding for usto review.

194.  Therecord provided ample evidenceto attest the proper supervision by McCaughan. Therecord
contained the training documents used by McCaughan in her red estate practice and were introduced as
evidence. Testimony established that these training documents were used daily to educate and train the

saesrepresentatives, including Lanthrip. Lanthrip testified that the sl esrepresentativesunder M cCaughan,
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induding himself, received “one-on-one’ training by McCaughan; that McCaughan held hersdf out to be
avalable for consultation and support; and that McCaughan was accessible to all agents under her
supervisionor provided for accessto her partner, Dae Pruitt. Lanthrip aso testified about the supervision
given him by McCaughan's employee, Gerald Thomeas.

195.  Giventhat the burden of proof requires the MREC to prove its case against Sara McCaughan by
clear and convincing evidence, | cannot agree with the mgority that there exists substantial evidence
supporting this heightened burden of proof. The record falsto support the MREC'sfindingsthat Lanthrip
committed any act of misrepresentation, or conduct which rises to the level of dishonesty, fraud, or
improper dedling. Lanthrip went to great lengths to achieve full disclosure establishing due care and
diligence as asdes representative. 1 smply fail to see how McCaughan can be held responsible based on
the evidence before the MREC.

196.  Accordingly, | would affirm the decison of the circuit court.

LEE, P.J., AND BARNES, J., JOIN THIS SEPARATE OPINION.
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